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TepMuH «UMyIIECTBEHHOE TIPABO» BCTPEYAETCs, KAK B 3aKOHOJATEIbCTBE (B MEPBYIO OUe-
pelib, cieyer orMeTuTh cT. 128 T'pazkmanckoro kojekca Poccuiickoii @ejepanun), Tak 1 B
TPY/JIaX MHOI'UX YIEHBIX-IIPABOBEJIOB.

Bwmecrte ¢ Tem, TOJIKOBaHHE TAKOTO TEPMUHA BCTPEYACTCSI BECbMa PeKo. Halre aBToOphI, He
JdaBad TOJKOBaHHUIO TEPMUHY <«UMYIIECTBCHHOE IIPpaBO» paCCMaTpUBalOT €ro KOMIIOHEHTBLI HUJIN
IPU3HAKY (97I€MEHTDI).

Yxke B tpynax K./. Kasenuna [4] MoxKHO yBujerh JejeHne oObeKTOB IIpaBa HA TeJec-
HbIe 1 OecTesiecHbIe, a TaK:Ke MPU3HAKH 00bEeKTOB IIpaBa, JIOIIEIINe 10 HAIUX JHeil: Haauaue
OTPEOUTE/ILCKON CTOMMOCTH, HAJIMINE MEHOBOW CTOMMOCTHU, TaKue OOBEKTHI IIPE/lyCMOTPEHbI
3aKOHOM.

1O.C. Tambapos [3], xoTst u mpsiMO ¥ HE JlaeT ONpeJleJieHrne UMYIIECTBEHHBIM IIpaBaM, HO
paccMarpuBaeT OecresecHble 0OObEKThI IIpaBa, KOTOPBIE MIPEJICTABISIOT OO0 «(MUKIMIO BEIIN
JUIT TaKUX OObEKTOB IIpaBa, KOTOPhIe, He 00J1ajas CBOWCTBaAMU BEIIU, TeM He MeHee, IIPUpaB-
HUBAIOTCA K 9TOU MOCJACTHET».

B.A. Jlamaq [5| B cBoeit Mmonorpadun «Crucrema 00bEKTOB DA IAHCKIX IIPAB: TEOPH U CY-
JiebHast MPaKTUKay JaeT CIeIyolee olpe/eeHne: UMYy IIeCTBEHHOE TIPABO — 9TO TOTEHIINATbHAS
Belllb UJIM CTOMMOCTHOM ee 9KBUBAJIEHT, UMYIIECTBEeHHAs 00A3aHHOCTD IIPU €€ MCIIOJTHEHUH BEJIET
K YMEHBIIIEHUIO aKTUBOB JIOJI?>KHUKA.

Bwmecte ¢ TeMm, oTaenbHBII HHTEPEC MIPEICTABISIET COOOI BOIPOC KBAIN(MUKAIINA B KAIECTBE
UMYIIECTBECHHBIX IIpaB TaKHUX IIpaB, KOTOPbLIC B HaCTOLAIIEEC BpEMA YPEryJImpoBaHbl HOpMaMK
HY6JH/ILIHOFO IIpaBa (B TOM 4YHCJIE IIYTEM .HI/H_[eH3I/IpOBaHI/IH) 1 KOTOpPbI€e HE BOBJICYEHBLI U B CUJIY
3aKOHA HE MOI'yT OBITb BOBJIEUYEHBI B TOProBbiii 000poT. K 4mc/ly TaKOBBIX MOYKHO OTHECTH
npasa Ha cJI0THI (B aspornopry) 6], npasa Ha paauouactorsl 2], npasa Ha Heapsl [1]. Baxkno
OTMETHUTh, 9TO BCE pacCMaTpUBaeMble IIpaBa CBS3aHbI C OCYIIECTBJIEHHEM IIPaBo0bJIaIaTe/1eM
HpeﬂHpHHI/IMaTeﬂbCKOﬁ JdeATeJIbHOCTH.

[Ipeanocbuikn K HEOOXOIUMOCTH ITPABOBOTO PErYJIUPOBAHUSA YKA3AHHBIX IIPAB BUJIATCA B
CJIEJTYIOTIEM

- GYPHBIl POCT COOTBETCTBYIOIIUX OTPACIIEii, B PE3y/IbTaTe KOTOPOro pecype (Kak eCTeCTBEeH-
HBI, TAK W OrPAHUIMBAEMBINl MHTepecaMu OOIIecTBa) GJara MepecTal YIOBJIETBOPITH CIIPOC
(moTpebHOCTD) CyOBEKTOB OTPAC/IM Ha TaKOe 0JIAr0, UTO MOTPEOOBAJIO YIOPSIIOUEHHsI JIeATe b
HOCTU TAKUX CYObEKTOB;

- HEOOXO/IMMOCTD 3aIUTH WHTEPECOB ODIECTBa MOCPEICTBOM YCTAHOBJIEHHUS CIEIUAbHBIX
TpeboBaHUil, KOTOPBIM JIOJIZKHBI COOTBETCTBOBATH CYOHLEKTHI OTPAC/U WU JAEATETHHOCTD CyOb-
eKTOB (JINIEH3UPOBAHIE).

CremxyeT OTMETHTD, 9TO yKa3aHHbIE IPUINHBI MOI'YT OBITH COYeTaHHBIMU. Tak, ymopsgode-
Hue gedTe/JIbHOCTI Cy6'beKTOB YKa3aHHBIX OTpaCﬂeﬁ MO2KET OCYHIECCTBJIATBHCA IIyTEeM YCTaHOBJIE-
HUA «IIEH3a» IIOCPEeACTBOM JIMIIEH3UPOBAHUA.

B paccmaTrpuBaemoii cuTyarun Mbl OOHAPYZKUBAEM CJIEIYIONIE 00CTOATEIbCTBA!
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(a) masmmune Gyiara (BpeMsi, 4acToTa, KaK (GpU3MIECKOE SIBJICHUE, HEJIpa), KOTOPOE JIErajabHO
OTIPEJIEJIEHO U OIPEJIEJIeH €ro IIPABOBOI PEXKIM,

(6) OrpaHUYEHHOCTH WJIM MCYEPIIAEMOCTH TAKOro GJiara,

(B) ompejiesieHHbIE CyOBEKTHI MMEIOT WHTEPEC K TAaKOMYy OJiarys;

(r) uHbIE CYyOBEKTHI, HE ABJILAIONIIECs] TIPABOOD/IAIATEAME, CODTIONAI0T HHTEPECHI TIPABO00-
JlaJiaTesisi WIK CYIIEeCTBYeT MPABOBON MeXaHU3M IPUHYKIECHUST K COOIIOICHUI0 TaKUX WHTEpe-
COB.

[IepeunciieHHoe BbIIE IO CBOEI CYyTH sIBJIIETCST MPU3HAKAMEI UMYIIeCTBeHHOTO mpaBa. O1-
HAKO, BO3BHUKAET BOIIPOC O BO3MOXKHOCTH U JIOIIYCTHMOCTH 00OPOTa TAKOI'0 MMYIIECTBEHHOI'O
1pasa.

Taxk, co BpemeHeM MOKeT HaOJI0JATbCsd CUTyallds, KOIJAa B CHJIY KAKUX-JIUOO MPUYIUH TOT
WM WHON CyOHEKT, Oy IUBIINI YKA3aHHBIE BBIIIE MIPABa, He MOJIB3YeTCS UMU B TIOJTHOM 00be-
Me. B takoMm ciydae, Kak MPaBUiIo, IPeLyCMaTPUBACTCA U3bsATHE U (WJIN) [Iepepaciipe/iesieHne
TaKUX MIPaB B 8 IMIHUCTPATUBHOM TOPSIJIKE. DTO CBUIETEIHLCTBYET 00 OIpe e/ IeHHO 000pOoTOo-
CIIOCOOHOCTHU TAKUX IIPaB.

B pesynbraTe cKiaabIBaeTCA CUTYAIUs, KOTIA:

- cymiecTByer u (WJIn) JIEraJbHO ONPEJIEIEHO UMYIIECTBEHHOE TIPABO;

- TpaBoBoil (IyTeM Iepeadn mpaB OT OJHOTO CyObeKTa JAPyromMy cyObekTy) min (akTu-
Jeckuii (IyTeM U3bATUs PaBa y OJHOIO CyObeKTa W IPEeJI0CTaBIeHNsT TAKOrO IpaBa JPyroMy
cyObekTy) 060pOT TAKOTO UMYIIECTBEHHOTO TPaBa OCYIIECTBIISAETC, HO B aJMUHUCTPATUBHOM
HOPSIIKE.

[IyGmmanbIil XapakTep peryJnpoBaHusl U, COOTBETCTBEHHO, 0OOPOT B &JIMHHUCTPATUBHOM
MOPsIJIKe PACCMaTPUBAEMBIX IIPAB, IO HAIIEMY MHEHHIO, OOYCJIOB/IEH TOJIHKO JIUIIh JIBYMSI IIPU-
IMHAMUT:

- IIOPOKOM BaIlThI IIpaB Ha 0JIaro0 B MOMEHT, KOIJa pecypc Ojiara Iepectas YI0BJIeTBO-
psTh crpoc (moTpebHOCTH) cyOhLEeKTOB OTpacju Ha Takoe 6j1aro. B cBoio ouepejib, obeciieuenne
BAIUTHI IPAB Ha 0J1ar0 TPeOOBAJIO JIEraJIbHOI'O OIPEJIEICHUST CaMoro bJiara;

- IyOJIMIHBIM WHTEPECOM B OTHOIIIEHUH OIIPEJIeJIEHHOTO OJ1ara.

U ecnu B cityvae ¢ HeJgpaMu BTOpasi MPUYUNHA BUINTCS OCHOBHOM, TO B CJIyYae C Palovua-
CTOTAMU IIepBast IPUIMHA FBJISETCSI [JIABEHCTBYIONIEN (MCKIIIOUeHne TIOMEX TIPU UCTIOIb30BaHIH
YACTOT PA3JINIHBIME CyObEKTAMN).

Takum ob6pazoM, UMEIOTCs TPEAITOCHIIKN JIJIT TOTO, 9TOOBI IIpaBa Ha PsiJ UMYIIECTBEHHBIX
[PaB, YPEryJIUPOBAHHBIX B HACTOMAIIEE BpeMsT IIyOIMIHBIM IPABOM (HamprMep, IIpaBa Ha pajiuo-
9aCTOThI) OBLIH OBl OTHECEHBI K UNCIY 00BEKTOB KOMMEPUYECKOro 060poTa.

B cBoro ouepeib myOJIMIHBIN HHTEPEC B PACCMATPUBAEMOM CJIydae MOKET OBITh obecriedeH
CJIEJTY TOTITHM

- Iy TeM JINIEH3UPOBAHUS JIEATETLHOCTH CyObeKTOB COOTBETCTBYIOIIE oTpacyn (a He mpeio-
CTaBJIEHUsI JINIIEH3UN Ha OIIPEJICJIEHHbIE YaCTOThI);

- TOCYIAPCTBEHHON PErucTpaIun Mo/1b30BaTe s Irana30Ha JacTOT U IIepexo/ia IpaB Ha CO-
OTBETCTBYIOIIE IACTOTHI;

- B3UMaHUe TONINHBI 33 PEMUCTPAIMIO TIePeXo/ia MpaB Ha YacToThl (4To obecrneduT myo/Imd-
HBII HHTEpeC).

Cremyer OTMETHTD, YTO pacCMATPUBAEMOE BOBJIEUCHHE B KOMMEPYECKUl 0O0POT MMYIIe-
CTBEHHBIX IIPAB, YPETrYJIUPOBAHHBIX IIYOJIUIHBIM [IPABOM, HE UCUEPIIBIBAETCS TOJIBKO JIUIIb MIPa-
BaMU Ha PaINOIACTOTHI WM HEJIPHI.

[To HameMy MHEHHUIO, ONMCAHHBIE M3MEHEHUSI ITO3BOJISIT O0ECICYNTh KAYeCTBEHHOE Pa3BUTHE
TOProBOTO 00OPOTA M MOBBICUTH MHTEPEC KOMMEPCAHTa K CBOEH JIesITeIbHOCTH.

Ncrounukn un Jqureparypa
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