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Jlnga pemMoKparuu M ryMaHuU3Ma XapaKTepHa pacTylas 3abdoTa O 4eJIOBEKe, ero IpaBax,
3aKOHHBIX MHTepecaxX M TapaHTHUAX WX PeAJTH3allii, OJIHOM U3 KOTOPBIX ABJISAETCS IPWHITUI IIpe-
gyMmIun HeBUHOBHOCTH. OIHAKO BOIPOC O BOSHUKHOBEHWH, COJIEPYKAHUU M MeCTe TTPE3yMITIIH
HEBUHOBHOCTH B IIPABOBOI CHCTEMe BCErJia BBIZLIBAJI MHOI'O CIIOPOB cpejin (huiocodoB mpasa.
[IpencraBiss coboit HOCTATOYHO HEOOBIYHOE MPABOBOE sIBJIEHUE, IMPE3YMIIUs HEBUHOBHOCTH
TOJIKYETCS M UCIIOJIb3YeTCsl JJOBOJIbHO HEOTHO3HAYHO.

QopMyIMPOBKA MIPE3YyMIIIIHU HEBUHOBHOCTHU OEPeT CBOE HAYAJIO B M3BECTHON PUMCKOMY IIpa-
BY «IIPE3yMIIIHU JOOPOCOBECTHOCTI» [5|, KOTOpasi NpUMeHsIach IpH Pa3bUpaTeIbCTBe UMYIIe-
CTBEHHBIX CIIOPOB, MEXAHW3M peajim3aluu, KoTopoit pazpadoran apropamu XII Tabsmi. Tem
HE MEHee, CUUTAETCHA, 9TO (hOpMyJia «IIPE3yMIIIUsl HEBUHOBHOCTU» BO3HUKJ/A BO PpaHiuu u
ObLTa 3aKkperieHa B Jlekyapanun npaB desoBeka n rpaxkganHuHa 1789 1. DTy TOUKYy 3peHust
noaTBep:kgaeT JI.B. ['0/10BKO, KOMIIETEeHTHBIN HCCIeI0BaTeIb B 00JIACTH CPABHUTEILHOIO IIpa~
BoBesienusi. OCHOBAHMEM TAKOH TMO3UIMN CJIYKUT TO, UTO «HU OJMH OCHOBOIOJIATAIONIUI NCTO-
PUUECKUil aHIJIO-aMEePUKAHCKHIT aKT O IpaBaX desIOBeKa He COJIEPYKUT HUKAKOIO YIIOMUHAHUS
o npesymiun HeBuHoBHOCTU» |2]. [Ipasna, Jleonun Buransesuu [o10BKO yeMaTpuBaeT HCTOKH
Npe3yMINU HeBUHOBHOCTU B cT.39 Bemmkoii xaptum BoJibHOcTeit 1215r. He BbI3BIBaeT BO3-
paxenus yrBep:kenue JI. B. ['o0oBKO 0 TOM, UTO Tpe3yMINUa HEBUHOBHOCTUA HE IOJIYYUJIA
pazsutus Hu B nipaBe Anriun, au B npase CIIIA. Ho, naxe Bo BpeMeHa MHKBU3UIUN HAIIIE]I-
cd Takoil yesnoBek, kak zKan Jlemyan, 3aHuMaBIIUil BBICIINIT ITOCT B KATOJUYECKON IEPKBU,
KOTODPBIHl (hbaKTUIeCKHN IOIIe/l Ha MPOTECT MPOTUB MeTO/IO0B MHKBu3uImu. OH chopmyaupoBal
MPABUJIO - «JIUIO TPE3IOMUPYETCA HEBUHOBHBIM JI0 JIOKA3aHHON BUHBIS.

OtebHOrO BHUMAaHUS JIOCTOUH JApeBHerpedeckuit humocod u mpasoses lemocden. B 352
r. JI0 H.9. OH HAIUCAJ Pedb IIPOTUB MPOEKTa IOAroToBJIeHHOr0 ApucrokparoMm i Cosera,
COIJIACHO KOTOPOMY B cilydae ybwiicTBa XapujeMma — IIPeJIBOJUTE/sT HAEMHHUKOB, ero youiina
HOJIIEZKAJT apeCcTy B JIFOOOM TOCY/IapCcTBe, BXOAUBINEM B coctaB AduHCKoro corosa. Hakazanue,
B CBOIO OYepe/ib, IIPE/IIoIaraaoch 6e3 cymedHoro pasbuparenbcrBa. O0BuHsAsS Apucrokpara B
OTCTYILICHUH OT 3aKOHA, OH YTBEPKJIAJI, UTO OOBUHSAEMBII HE MOXKET IIPEJIII0IaraTbCsd BAHOBHBIM
JIO TeX Top, ITOKa ero BUHA He Oy/IeT JJoOKa3aHa B 3AKOHHOM MOPSIIKE U yCTaHOBJIEHA BCTYITUBIIAM
B 3aKOHHYIO CHUJIy IIPUTOBOPOM CY/IA.

Hemaso ycuuit, 9T00bI HAWTH HOBOE IMPOUCXOXKJIEHUE ITPE3yMIIIUNA HEBUHOBHOCTH TPUJIO-
xust [eopr Ennmnnek, nemenkuit dumocod u wopuct. Pesyibrarsl €ro paboThl MPEICTABICHBI
B ero «/lek/yrapamuu mpaB 4esioBeKa U IparKJIaHUHA», TJie MPUBOJIATCA JIOKA3aTEILCTBA TOTO,
YTO OCHOBHBIM MCcTOYHUKOM /Jleksrapannu Obutn He dpunocodekne Teopun X VIII Beka, pacapo-
crpanennble B0O PpaHnuu, a JeKJapalnui IpaB, KOTOPble ObLIN IMPOBO3TJIAIIEHBI OTAETbHBIMI
mrataMu AMepuky, HauuHas ¢ Buprunun B 1776 romy|4].

CaMy KOHIICTIINIO MTPE3yMIIIUU HEBUHOBHOCTU HEIIOCPEJCTBEHHO B HAYYHO-IIPABOBOIL cepe
pa3BUJI UTaAIbsIHCKHI dumocod 1paa, ropuct, Yezape Bekkapua. B cBoux Tpy/ax oH cMOT Hau-
6os1ee TOIHO cHOPMYITMPOBATH OIpeJIeIeHIe NCCaeyeMoMy HaMu moHATH0. OHaKO caM Tep-
MUH <«IIPE3YMIIIUs HEBUHOBHOCTU» BO3HUK YyTh I1032Ke, OJ1aroiaps HayIHOMY aHaJnu3y TPY/IOB
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Bekkapusi, B mepByio ouepejib ero paborol «O mpectyiieHusx n Hakaszanusx» 1764 roma. Or-
JIeJIBHO CTOUT BBLIETUTD TyiaBy «O TBITKE», B KOTOPOit OH ¢(hOPMYINPOBAJT OCHOBOIIOIAraioIIe
9JIEMEHTBI [IPUHIAIA TPe3YMIIIUA HeBHHOBHOCTH|1].

B Poccun pazsurme mpesyMmImn HEBUHOBHOCTH IMPOTEKa 0 Mejjentee. OTaebHbIe d1e-
MEHTBI 9TOI'0 MPUHIIAIIA MOYKHO YCMOTPETH B PA3JIMYHBIX MIPABOBBIX aKTaX JOPEBOJIIOIINOHHON
Poccun. TlonbiTka 3aK0HO/IATETBHO 3aKPENUTh IPE3YMIITUI0 HEBUHOBHOCTHU ObLIa MIPEITPUHSITA
eme Exarepunoii I, a jaJiee u pazpadorunkamMu Ycrapa yroJIOBHOIO CyJI0Ipou3BojicTBa 1864 r.

B konne XIX B nagajie XX BB. B POCCUICKON Hay9IHO-TIPABOBOIN MBIC/IA CTAIU MOABIATHCI
HAYIHbBIE UCCJIEIOBAHUS, OTHOCSIIINECT K PE3yMIIH HeBUHOBHOCTH. OJIHAKO, B CBSA3H C JIAJIb-
HEHTIMMU COOBITHSAME B OT€YEeCTBEHHON UCTOPHH, OTHOIIIEHNE K TTPE3YMIIIIUA HEBUHOBHOCTHU CPe-
JII MHOTMX COBETCKUX IOPUCTOB, IPABOBEJIOB U PUIOCO(MOB ITPUOOPESIO OXKITAEMO HEraTUBHBII
OKpac. AKTHBHO IIPOTHB Ipe3yMiiwn HepuHoBHOCTH BhicTynamun [.C. Anekcanaposud [3], T.B.
Camconosu [7], Y.M. Anekcangposud [8| u mp.

SnaunTesnbHasg poJib B BOCCTAHOBJICHUM MPUHITUITA MTPE3YMIIINNA HEBUHOBHOCTU ITPUHA/IIC-
xut M.C. CrporoBudy, KOTOpPBIIi Ha OCHOBE U3y4eHUS CJIEJICTBEHHON M CyJeOHON MPaKTUKH
B CBOUX TPYJAX yTBEPXKJaja, UTO PYKOBOJCTBYSICh IMPE3YMIIIHell HEBUHOBHOCTH MOYKHO COB-
MECTUTh COBEPIIEHCTBOBAHUE CUCTEMbBI IIPAB W TapaHTHUil JTUYHOCTU U JOCTUKEHUE NUCTUHBI B
yrosoBaoM Jiesie [6]. Dra uzjest Oblaa MOIIEpKAHA JIPYTUMI COBETCKUMHU yIC€HBIMUA-IOPUCTAMH.

[Iporecc bopMupoBanus TPE3YMIIIUKA HEBUHOBHOCTU B KAYeCTBE IPUHIIAIIA YTOJIOBHOTO CY-
JIOIIPOU3BOJICTBA HAIIIE CBOE JIOTHYECKOe 3aBepliienne B npuuAToit 12 nexkadbpsa 1993 roga Kon-
cruryruu PO n nHoBoM YrosjoHo-1porieccyanbHoM Kojekce Poccun 2001 royga. Briepsble B nc-
TOPUU POCCUUCKOTO 3aKOHO/IATEILCTBA HE TOJIBKO IMOHATHE MPE3yMIIIMI HEBUHOBHOCTHU, HO U €€
MIPABOBbBIE CJIEJICTBUS TIOJIYIUIN HOPMATUBHOE 3aKPEILICHHE.

[Ipesymiimsi HEBUHOBHOCTU — OJIMH U3 JIPEBHEHINUX TPUHIUIIOB CYJIOIIPOU3BOJICTBA, ITPO-
eI CAOYKHBII U TPOTHBOPEYUBBII MPOIECC CTAHOBJIEHUS — OT ITOJHOIO OTPHUIAHUSA JO
0e30ro0BOPOYHOrO MPU3HAHUSA. YUeHble U IOPUCTHI BCE €Ile BEeJyT CIOPBI O ee POJIU B MPaBO-
BOIl crcTeme, MBITAIOTCS HAfTU HAMOOJIee TOTHOE OIpeJesIeHre, CIIOCOOHOe TIepeiaTh ee CyTh U
o0ImevesIoBevecKoe Ha3HavueHue. TeM He MeHee, TTPEJICTABIIAETCH BaXKHBIM COXPAHEHHUE TTPE3YMII-
M1 HEBUHOBHOCTHU KaK OJHOTO M3 OCHOBHBIX ITPUHITUIIOB IIPABOCY/INSA U COBEPIICHCTBOBAHUE €€
pean3alnui U 3alAThl B paMKaxX TOW WJIM WHOU ITPABOBOM CUCTEMBI.
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