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Punckoe mpaBo BHecI0 3HaYMTEIBHBIN BKJIaJ B (hopMEUpOBaHUe 0opuandeckoil Hayku. O
HAKO, HECMOTPs Ha OOJIBITIOE KOJINIECTBO PA3IUIHBIX HAYIHBIX TPY/IOB O MPUHIIAIIAX PUMCKOTO
1paBa, paboTaM, IJe IPOBOAMIICS Obl CPABHUTEIbHO-IIPABOBOI aHAIN3 IIPUHIIUIIOB PUMCKOIO U
I'PaK/IAHCKOTO TIPaBa 1 OBbLIO BBISIBJICHO UX BJIUSHEE, 10 MHEHUIO aBTOPA, HE YJIEJICHO JTOJIZKHOTO
BHUMaHUd. [[puHIUIIBI, KOTOPBIE OY/IyT PacCMOTPEHbI HUYKE, COCTABUJIN OCHOBY JIJisi (DOPMUPO-
BaHUs COBPEMEHHOT'O POCCHIICKOT'O YaCTHOIO MpaBa, B TOM YHUCJIE TPaXKIAHCKOTO TTPABA.

[Ipu nposejiennn aHajM3a COBPEMEHHOI'O I'DarKJIAHCKOI'O IIPaBa MOYKHO BBIIBUTH CBSA3b C
HPUHITUIIAMEI PUMCKOTO IIpaBa, 9To pacKkpbiBaeTcsd B 4.1, ¢T. 6 1.2 'paxganckoro Kojekca Poc-
cuiickoit Peneparuu (masee: 'K PO): «Ilpu HeBO3MOXKHOCTH UCIIOJIB30BAHNS AHAJIOTUN 3aKOHA,
npaBa u 00SI3aHHOCTU CTOPOH OIPEIEIIIOTCS UCXO/Id U3 OOIMX HAYAJ U CMBIC/IA IPaKIaHCKOTO
3aKOHOJIATEILCTBA U TpeboBaHmil 106POCOBECTHOCTH, PA3yMHOCTH U CIpaBeInBocTh» 1. VMen-
HO Ha 9TUX TPEX HPUHIHIAX Oy/IeT ¢Jie/laH aKIeHT B paMKaX JaHHOW TeMBbI.

[Mpunnun pobpocosecrroctu. [Tox mobpocosectnocthio (bona fides) pumckue ©OpPUCTBI MO~
HUMaJIM I€CTHOCTh, PA3YMHOCTb U MPABUJIBHOCTD UcHo/HeHus 3akona. B kuure II Mucrurynnmit
las cr. 50-51, 76, 92-95 roBopuTcs 0 JI0OPOCOBECTHOM BJIAJIEHUNA UMYIIIECTBOM U COOTBETCTBYIO-
IUX IIPaBax, MPOBO3TJIAIIAIOTCA OCHOBAHUA /I TPU3HAHUS TAKOT'O BJIaJIEHNS TOOPOCOBECTHBIM.
B nannom ciydae mpuHIUI JJOOPOCOBECTHOCTH PACKPBIBACTCA KaK YBayKeHUe JPYT K JIPYTy U
zakony. Takxke cyrmectBoBaJ nck aqgefio bonae fidei, KoTopslit cocraB/ieH 110 TPUHIHAILY T0OPO-
COBECTHOCTH U CJIY?KUJI CPEJICTBOM 3aIllUTHl OT 3JIOHAMEPEHHBIX AEHCTBUil APYTUX HOCUTEJIEiH
IPaXKIAHCKUX CYObEKTUBHBIX IIPAB.

B I'K P® ner npaBoBOro orpe/jie/ieHus MOHATUS JIOOPOCOBECTHOCTH, TIOTOMY OIPE/ICTUTH
JIaAHHOE TIOHATHE MOYKHO C TIOMOIIBIO ITPABOBBIX JOKTPUH. /[{0OPOCOBECTHOCTD MIPEICTABIISIET CO-
Ooit ocyIecTBIeHNE TIPaB 1 OOA3aHHOCTEH yYacTHUKAMU T'PayKJIaHCKUX TPABOOTHOIIEHUH 0e3
yIIeMJIEHUS 1IpaB U uHTepecoB Apyrux jui. Tak, 4.1 ct. 1 u ct. 307 'K P® npososriamaror,
YTO YYACTHUKH IParKJIAHCKUX MTPABOOTHOIIEHUH JTOJKHBI JIECTBOBATE JIOOPOCOBECTHO, YIUTDHI-
Basl IIpaBa U 3aKOHHBIE HHTepechl apyT apyTral. [loBojisg aHaI0ruio IPHHINIIA J0OPOCOBECTHOCTH
ME2KJTy PUMCKHUM IIPABOM U I'PazKIaHCKUM, MOYKHO BbLIeuTh 4.1 cr. 302 1.1 'K P®1, B KoTOpOIii
FOBOPHUTCS O IpaBax J0OPOCOBECTHOI'O MPHOOPEeTaTeIst U JIOOPOCOBECTHOIO BJIAJE/IbIIa UMYIIE-
CTBa, 9TO II0 CBOEH IPABOBOI OIEHKE COOTBETCTBYET BBLINIEYKA3aHHBIM CTaTbaM MHCTHTYIIMI
las.

[Ipunnun pazymuoctu. B puMcKoM IpaBe MPUHITUAIT PAa3yMHOCTH COOTHOCHUJICA C UJEH J100-
POCOBECTHOTO MOIYMHEHNsS YCTAHOBIEHHBIM IIpaBuiaM U HopMaMm (ratio scripta). Tak, B kuaure |
Nucrurymuit asg ct. 58-62 ycranos/ien 3ampeT Opaka MexK 1y OJIM3KO-KPOBHBIMU POJICTBEHHUKA~
MH, TaK KaK Takoe JIefiCTBHe HAPYIIaI0 IMPUHATHIE HOPMBI, IO3TOMY CUATAJIOCh HEPa3yMHBIM.
B JIpesnem Pume pasymMHOCTD MOBe/IeHUs CJIYZKIJIa OJHUM U3 OCHOBAHUI JJIs OFPAHUYEHUS
JIEeCIIOCOOHOCTH JINIIA, TaK KaK IPEJIN0/araaoch, YTO HEPA3yMHBINH YeI0BEK HEe MOYXKET COOT-
HOCHUTDL CBOM JICHCTBHUSA C MPUHATHIMU HOPMAMU, TIO3TOMY IOJIHYIO JIEECIIOCOOHOCTD €My IPEJIO-
CTaBJIATH HENb3sd. B rparkJaHCKOM IIpaBe PasyMHOCTh PACCMATPUBAETCS B JIBYX ACIEKTax: B
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CyObEKTUBHOM CMBIC/IE PA3YMHOCTb BBICTYIACT KAaK BHYTPEHHUN MEXAHU3M PEAJIU3AINHI MPa-
Ba; B OOBbEKTUBHOM CMBICJIE TIOJI Pa3yMHOCTBIO TIOHUMAETCA CTPEMJIEHNE CTOPOH I'PaKJIAHCKUX
[IPABOOTHOIIEHHH OCYIIECTBUTH UMEIOIIHMECS IpaBa U 00A3aHHOCTU, COU3MEPSS IIPU STOM CBOU
JIEHCTBUS € TPABOBBIMA HOPMAaMU.

OcHoBorosiaraionas ujiesi TPUHIUIA Pa3yMHOCTH B I'DarKJAHCKOM IIpaBe 3aKJIIOYaeTCs B
BBIOOpE CyObeKTaMU I'PaKJIaHCKUX [IPABOOTHOIIEHUN Hanbojiee IPUEeMIeMOr0 BApHaHTa JOCTH-
JKEHUS eJieil ¢ yIeToM MHTEPeCcOB JIPYTUX CTOPOH IpaBooTHomeHuit. O npuHIuie pa3yMHOCTH
ropoputcd B 4.2 c¢T. 602 . 3 'K P®: «Ilpu paspemnienun criopa Mex 1y CTOPOHAMU . . . CYJL, JIOJI-
YKeH PYKOBOJICTBOBATLCA IPHHIMIIAMHI JOOPOCOBECTHOCTH 1 pasyMHocTH» 2. Tax:ke B ['K PD
HEOJIHOKPATHO YIIOMUHAIOTCSI TAKUE TIPABOBbIE MOHATUS, KK «pasyMHble cpokn» (.1 cr. 314 1.2
'K P®), «pasymuocts jeiictBuit» (4.1 ¢r.10 . 5 'K PD), «pasymHO moHUMaeMble HHTEPECHI»
(a.1 cr. 428 11.2), «paszymHOCTh Oxumanuit» (4.1 cr. 434). MoxHO c/iesiaTh BBIBOJ, 9TO HPUH-
IIAIT PA3yMHOCTU B PUMCKOM M COBPEMEHHOM I'DarkKJIAHCKOM IIpaBe CBEJIEH K TAKUM 3aJladaM,
Kak: o0ecriedeHre CTUMYINPOBAHNS YIACTHIKOB IPaXKIaHCKOTO 000pOTa K OTBETCTBEHHOMY IIO-
BeJIEHUIO, TIPU3HAHNE TeJIeCO00PA3HOCTH MMOBBIIIEHHON 3aIUIIIEHHOCTU OTJ/IeJIbHOIO UHCTUTYTA,
10/I00p HambOoJIee MOJIXOIAIINX AHAJOTUN U SKBUBAJIEHTOB.

[Tpunnun cupaseusoctu. [loj cripaBeyIMBOCTHIO PUMCKHUE IOPUCTHI MOHUMAJIU ITPABUIb-
HOe cocrosiHue Bereil (y1ar. Aequitas), KOTOpoe JOIZKHO ObITh OTPayKeHO B IIpaBe, COBIIAJIATH
C TIPABOM; IPAKTUYIECKOE IMOHITHE <«KayKJIOMYy CBOE», TOCJIE/I0BATE/IbHOE IMPUMEHEHNE TTPABUIT
(mar. Justitia). B kaure I Turecros FOctunnana turyn 1 «O crpaBeiyiiBocTh 1 npaBe» cKasa-
HO, 9TO «IIPABO TOJIyYHIO CBOE HA3BAHME OT (CJIOBA) «CIIPABEJINBOCTDY, MO0, COMJIACHO ITPEBOC-
XojiHOMY ompejesienuio Llebca, IpaBo ecTh UCKYCCTBO JI0OPOro U CHpaBeInBoro»>. B kuure
IV ct. 126-128 Nuacturynuit ['as mpoTuBomocTaB/isieTcss OTBETCTBEHHOCTD 110 IIpaBy W HeCHpa-
BEJIJTUBOCTH IIPUBJICYCHUS K CY/Iy, & TaKxKe KaxKyIascs IMPaBOMEPHOCTh UCKa, HECITPABEJINBOTO
IO CYINECTBY. B OTHOIIeHNN Ipak/IaHCKOTO IIPaBa CIIPaBEJINBOCTD OMPeIeIsdeTcsd KaK HeoOXo-
JINMOCTDb yCTaHOBJIEHHUS MEPBI U MPOIOPIUH, a JIOCTUKEHIE CIIPABEJIMBOCTH BO3MOXKHO, KOTJIa
yUTEeHBbI Hadasa SKBUBAJECHTHOCTH U copasmepHocTu. Hampumep, B 4. 2 ct. 1101 . 2 'K PO
TOBOPUTCH, YTO P OIPEJIE/IEHUN pa3Mepa KOMIIEHCAITMU BPE/Ia BCETJIa JOJIKHBI YIUThIBATHCHA
TpeOOBAHUS CITPABETUBOCTH.

Takum obpazom, JanHast paboTra mpeacTaBisgeT coO0i CpaBHUTEILHO-IIPABOBOI aHAIN3, OJ1a-
rojilapsi UeMy MOXKHO YTBEPKJATb, YTO $CHO IPOCJIEKUBAECTCA ITPEEMCTBEHHOCTH MPUHIIAIIOB
PUMCKOI'O TIpaBa B HOPMAaxX I'ParKJIaHCKOro mpasa. [IpuHIUIBI puMckoro mpasa craiun (yH-
JIAMEHTOM J1j1s1 (DOPMUPOBAHUS U PA3BUTHUS €JIMHBIX IIPUHITUIIOB COBPEMEHHOTO T'PAXKIAHCKOTO
npasa Poccun.
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