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[IpuHInIBEl TpaBa UMEIOT HEOThEMJIEMOE 3HAUEHNE B CHCTEME IIPABOBBIX MCTOYHUKOB, OHU
BBICTYIIAIOT OCHOBHBIM OPHEHTHPOM JIJIsT 3aKOHOIAaTE s U IpaBonpuMennTeisi. [Ipu aTom camn
1o cebe OHU ABJILAIOTCA B OOJIBINEH CTENeHN JOKTPUHAJIbHBIMU KATETOPUSAME, 9TO HEU30EKHO
BJIEYET 3a CO0OI CIOPHI OTHOCUTEIHHO UX cojiep:kanusd. Cpe/i HUX BbIJIEISAETCS IPUHITUI JT00-
pocoBecTHOCTH. JlaHHBIN TPUHIII OBLIT 3aKOHOAATEIBHO 3aKPEILIEH B COBPEMEHHOM POCCHIACKOM
npaBonopsake orHocuTeabHO HegaBHo. @3 ot 30.12.2012 r. ObLIM BBEIEHBI IOIPABKA B €T 1
I'K P®, B coorBeTcTBUN C HOBOI pejakiiieil KOTOPOi MPUHIAII JI0OPOCOBECTHOCTHU OBLIT cop-
MYJIUPOBAH B KadecTBe OOIIEro NpaBujia I'PaxkKJaHCKoro mpasa. Ho janHOEe 3aKOHO/IATE/IHHOE
3aKpelieHne MOIYIUI0 HEOHOBHATHYIO OIEHKY: BBICKA3BIBAIOTCS TOYKU 3PEHUs] KaK KPUTHU-
KYIOIINe 3aKperieHue 9TOro MPUHINIIA, BBUIY €ro HPaBCTBEHHBIX Hada I, TaK U OI00PSIOININE,
YTBEPKIAIOIINE, YTO IPUHITUIT JOOPOCOBECTHOCTH SIBJIAETCA €IMHCTBEHHBIM OTPAHUIUTEIEM aB-
TOHOMUHU BOJIM CTOPOH, YTO IO3BOJIUT YIIOPSIIOYEHHO PEryJIHpOBATH I'PaykIaHCKOE IIPABOOTHO-
IIeHNs, a CcyJgaM 0ojiee TOCIe0BATe/IbHO MPUMEHSITh HOPMbBI 3aKOHA, HE ONMUPAsCh JIUIIh Ha
HOPMATUBUCTKHI TTOJIXO/ K IIPABY.

Hecmotpss wa To, uto mpomnuio 6ojee 10 jeT ¢ MOMEHTa 3aKOHOIATEILHOIO 3aKPeIIeHUsT
npuHImuna 10opocoectHocTu B 'K, v cym0B BOZHUKAIOT OIpeaeIeHHbIE CIOXKHOCTH IIPU IIPUMe-
HEHIN JTaHHOI KaTeropuu BBHULY HEOIPEIEJIEHHOCTH COAePrKaHUs JAHHOIO IIPUHITAIIA 1 KPUTe-
pueB ero npuMenenus. Borpoc o 1emecoodpa3nocT BKIIOYEHUsT KATETOPUH JI0OPOCOBECTHOCTH
B CHCTEMY IIPaBa TaKKe OCTACTCA aKTYaJbHbBIM.

JI1s1 oTBeTa Ha IMOCTaBJIEHHBIE BOIPOCHI IIPE/ICTABIAETCS OOpATUTHCA K MCTOTHUKAM PUM-
CKOT'O TIpaBa.. B 0CHOBY pabOThI MOJIOKEH MeTO]I BEPTUKAJIBLHON KOMIAapaTUBUCTHKU, KOTOPbI
HAIIpaBJIeH Ha aHaJu3 dBOJIONNN (POPMUPOBAHUA IOHATHS «I00POCOBECTHOCTbY IIyTeM Obpa-
IIEHNsT PUMCKOMY TIPaBy U AHAJM3Y €ro HOPM.

[eecoobpasznocTsb obpalleHnst K ICTOYHUKAM PUMCKOTO IIpaBa 00yCJIOBJIEHA TEM, 9TO KaTe-
ropus JI0OPOCOBECTHOCTH MOABUIACh UMEHHO B JipeBHeM Pume, 6oJjiee TOro puMcKoe IIpaBo CTaJjio
OCHOBOI JIJIsi CTpaH POMaHO-TEePMAHCKON IIPaBOBOil ceMbH, K KOTOPOil oTHOCcuTCA u Poccus.

[empio JAHHOIO MCCIIEIOBAHNS ABJISIETCS BBISIBICHUE COAEPIKAHUsI, KOTOPOE PUMJISHE IIPU-
JlaBaJId JIAHHON KaTeropun Ha IMPOTSKEHNN BCEX NCTOPUIECKHX ITAIIOB, YCTAHOBJIEHIS BO3MOXK-
HOCTHU 3aMMCTBOBAHMSA ITOHUMAaHUs JTOOPOCOBECTHOCTU COBPEMEHHBIMU IOPUCTAMMU.

Ananms Kareropun JJ06pOCOBECTHOCTD HAUMHAETCS C APXaudecKOro IMepruojia Pa3sBUTUsT PUM-
ckoro rnpapa. JIaHHBII 3Tall XapaKTepu3yeTcss TpeMsi OCHOBHBIME CUCTEMAaMU, PEryIHPYIOMUME
JKU3HB JII0JIeil — mpaBo, oObldan u HpaBbl. OCOOEHHOCTBHIO ABJISIETCSI TO, UTO PUMJISHE C CAMBIX
pPaAHHUX BPEMEH IIPOBEJIM T'PAHUILY MEXKIy IIPaBOM M JO0OPBIMUI HPABaMH, Y STHX CHCTEM OBLIO
pa3Hoe cojiepKaTe/IbHOe HAIlOJTHEHUE, pa3Hble METO/IbI KOHTPOJIS W PEryJIMPOBAHUA COOJIIOJIE-
nus HopMm. Cucrema JOOpPBIX HPABOB ObLa TECHO CBA3aHA € CAKPAJbHBIM IIPABOM, KOTOPOE
PEryJIMPOBaJIOCh PEJTUTMO3HBIMU HOPMaMHU U IIPOTUBOIIOCTABJISIIOCH CBeTCKOMY TipaBy. llogasiis-
ercst repmuH — fides, comepzkanme KOTOPOro 00yCIaBINBAJIOCH IeITeIbHOCTHIO aBrypoB. TepMun
0003HaYAJ pa3Hble ACIIEKThl TAKOI'0 HPABCTBEHHOI'O ABJIEHNS KaK Bepa. Takmm obpa3om, B ap-
XaMIeCKHil ITepHUOoJ] PUMCKOIO IIpaBa eIe CJIOXKHO TOBOPUTH O (hOPMHUPOBAHUK IIPABOBOIO IIPHH-
1uIra, T0OPOCOBECTHOCTH, TIOCKOJIBLKY IMpaBUjia, OCHOBAHHBIE Ha JIOOPOW COBECTH, NPUMEHSIINCH



Kongepernuusa «/lomonocos-2025»

napaJsieibHo ¢ POPMAJIBLHBIMU HOPMaMU U HE BXOJWJIN B CUCTEMYy IIpaBa, 0oJjiee TOTO, M3-3a
IIPOCTOTHI HOPM U TECHBIX CBs3€il BHYTPHU OOIIUH JIaHHBIE HOPMbI 00JIee AKTHUBHO TTPUMEHSITUCH
1 TOCTOSTHHO M3MEHSIJIUCH 110 CPaBHEHUIO MHMCAHHBIM CBeTCKUM IpaBoM. Tepmun fides mHOCHIT
MOPaJIbHO-HPABCTBEHHYIO MPUPO/LY, & COJepXKaHue 3aKJII0Y9a0oCh B COOTBETCTBHUH ITOBEJICHUS
[pe/ITICaHnusIM OObIYaeB MPEJIKOB.

[Ipenkraccuteckuit u KJIacCUYIeCKUii IEPUO/T XaPaKTEPHBI JAJIbHEHIIINM Pa3BUTHEM [TOHSITUS
fides, craBmmm ocHoBoit 71 bona fides — ropuuKo-IpaBoBoOil KaTeropuu, BOIIEIEl B COCTAB
mpaBa. B Kjaccuaeckuii mepuoji OKOHIATeTbHO ¢hOpMUPOBAIACH MOJIENb TOOPOCOBECTHOTO 110~
BeJICHUS, KOTOpas BbIpaykajiaCh B COOTHOIIEHUN TIOBEJICHUS ¢ MPUHATON B OOIIECTBE MOJIE/IBIO
MOBEJIEHNS YECTHBIX Jiojieli. VM3HauabHO CO3JaHHBIE MTPETOPOM IEPErPUHOB SKCIENIUI bona
fide, mpuBesin K nosiByieHnio nckoB bona fidei, KoTopble BIOCEACTBUN ObLIN BKJIIOYEHBI B CHU-
creMy ius civile, Takum 06pa3oM, IPUHIAI JOOPOCOBECTHOCTH IOIYIUI IITHPOKOE PACIPOCTPa-
HEHUe, HO MPU TOM He MMeJI 9eTKO O(OPMJIEHHOTO COJIEpyKaHUsl, HA 9TO ObLIa HAIIPABJICHA
JIesITe/IbHOCTh MHOTUX KJIACCUIECKUX FOPUCTOB.

FOpumaeckast kareropus mobpocoBecTHOCTH chopMupoBasachk B Jlpesanem Pume u siBjistercst
OJIHOIT 13 0COOEHHOCTEN €0 PA3BUTHS, UTO B CBOIO OUEPEIb HABOIUT Ha BOIIPOC O BO3MOYKHOCTH
CYIIECTBOBAHUS JIAHHON KaTeropuu BHE IPEJEIOB puMckoro mpasa. lIpuurnun mpobpocosect-
HOCTH OBbIJT HAIOJTHEH XapaKTEPHBIMU JIJIsi PUMCKOTO ODINECTBA HPABCTBEHHBIME ITPABUIAMU.
AHa/M3 TMOCTKJIACCHIECKOT0 W IOCTUHUAHOBCKOTO TEPHUOJIa TO3BOJIUI MOKA3aTh, YTO JAHHBIN
HMPUHITAI MOYKET CYIIECTBOBATH U BHE IIPEJIE/IOB PUMCKOI'O OOIIECTBA.

[TocTrIaccuaecknii Mepuoji XapakTepu3yeTcss 3SHAUNTETbHBIMI H3MEHEHUSIMA B OOIIECTBEH-
HOM CTPO€ BBHJIy YCTaHOB/IeHUs xpuctuancTsa. OCHOBOIL Jjist OlIpe/Ie/IeHUsT HDABCTBEHHOT'O 110-
BEJIEHNUsI CTAJTM HE HPABbI, OCHOBAHHBIE HA TPAIUIUIX [IPEJIKOB, & XPUCTHAHCKUE TTPEJIITNCAHNS,
YITO TIOBJIEKJIO M3MEHEHUE COJIePKaHus JT00POCOBECTHOTO ToBeieHnsi. Ho HecMOTpst Ha JTaHHbBIE
U3MEHEHUsT MPUHIAI T0OPOCOBECTHOCTH TO-TIPEXKHEMY aKTHBHO HpuMeHsiicsa. O6 3TOM MOXKHO
cyanth Ha ocHoBaHuu Jlurect KOcTtuHmana, KoTopble COXpaHM/IM U3PEUYeHUsT IOPUCTOB KJIACCHU-
qeckoro nepuojia o bona fides. Bosee toro B KOctunnanosckuit nepuoji cdepa rnpuMenenust
MPUHIUIIA cTasia 0oJiee MUPOKOi, PACIPOCTPAHUB CBOE JIEICTBUE HA MHOI'HE JIOTOBOPHI.

B zakmodenne MOXKHO CKa3aTh, UTO CYIIECTBOBAHHE TAKUX MOPAJIbHO-HPABCTBEHHBIX Ka-
TEropuii B IMpaBe HEPEJIKO BBI3BIBAET CIOPHI 00 WX IEIeCO0OPA3HOCTH U COJepKaHuu. AHams
9BOJIIOIIH ITPUHITAIIA JIOOPOCOBECTHOCTH U OCHOBHBIX HCTOUYHUKOB PUMCKOT'O IIpaBa MoKa3aJl, ITo
IIpaBO HEe MOYKET CYIIECTBOBATH KaK KecTKas cucreMa HopM. Kak mmokazaJia ucTopusi IPpUHITAIIA,
dopmam3M mIpaBa MOYKET MPUBECTU K HEYPEeryJInpPOBAHHOCTU OTHOIIECHUN, HE OXBATHIBAEMBIX
HOPMaMU TIPaBa, MIPUHIIAI JJOOPOCOBECTHOCTH TIO3BOJIAET IPaBy ObLIT 60JIee TMOKUM U, CJIe/IOBa-
TEJIbHO, CIIPABE/JINBBIM.

Ananmms comepKaHus JaHHOTO IPHUHIMAIA HA PA3HBIX dTamax IMOKa3aJ, 9TO COJeprKareslb-
HOE HallOJTHEHUE ITPABOBOM KATEropuu J00POCOBECTHOCTH OIIPEIE/IAETCS NOCIOACTBYIOIEH HpaB-
CTBEHHO-3TUYECKOI MOJIEIBIO, KOTOpas OTJIMYAeTCs Ha KayK/IOM UCTOPUYECKOM TAlle €ro pas-
BuTHus. [1oCKO/IBKY TPUHIUIT T0OPOCOBECTHOCTH COJIEPKUT B cebe HpaBCTBEHHBbIE HAaYAsa, TO
HEBO3MOKHO CHOPMYINPOBATH YeTKNE KPUTEPUU er0 MPUMeHEeHNsI, MOXKHO JIUIh BBISBUTH 00-
Y10 MOJIe/Ib — TIOBEJIEHIe, OXKUJaeMoe OT JIOOro ydacTHHKa Ipazkjianckoro obopora (boni
vir). Ho cMmbIcsioBoe cosiepkanne JaHHON MOJIe/n OyJIeT OTJINIAThCs OT ODIIECTBa K OOIIECTBY.
[TosTomy mjist pernteHus mpoOIEMbI TPUMEHUMOCTH IPUHITUATIA MOYKHO JIUIIH 00Jiee aKTUBHO pa3-
pabaThIBATh TEOPETUIECKOE HAIIOJTHEHIE HPABCTBEHHOTO MOBEICHNS B JJAHHOM OOIIECTBE B JIAH-
HBII TTEPUOI.
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