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QopMupoBaHUuE COBPEMEHHOMN TOCyIapCTBEHHOCTA HEPA3PBIBHO CBA3aHO ¢ HEOOXOMMOCTHIO
dopMHUpPOBaHUS TTPABOBOIO CO3HAHUS B IOCYJAPCTBE Ha KOJJIEKTUBHOM W WHIUBHLYaJIbHOM
ypousx. [IpegcraBiisiercs, 4TO OT 3TON0O 3aBUCAT MHOI'HE (DAKTOPBI PA3BUTUS FOCY/IaPCTBEHHO-
CTH ¥ WHCTUTYTOB I'OCYJIAPCTBA, B YACTHOCTH, IIPABOTBOPYECKUX, UCIOTHUTEIHHBIX, CY/TIeOHBIX
U KOHTPOJIbHO-HAJI30PHBIX.

VKazaHHOMY BBIIE PA3BUTHUIO MPENSTCTBYIOT PsiJi CYObEKTUBHBIX U OO bEKTUBHBIX COIHA/Ib-
HBIX U IPABOBBIX sBJIeHUH. CauTaeM, 9TO Cpeu IPaBOBLIX OJIHO U3 OCHOBHBIX MECT 3aHUMAEeT
1paBoBoil HurmwiIn3M. 1o 3Toit npudute, n3ydeHnne MposiBJACHUI IPABOBON0 HUTMIN3Ma Ha OCBO-
OOXKJIEHHBIX TEPPUTOPUAX U COCTABJILET I€/b HACTOLAIIEH CTaThu.

HurmnmsMm, Kak ncuxosiorudeckoe sipjienue 3apoauicd B 30x rogax 19-ro Beka, B EBpore.
Teopwuto HUrnIM3Ma paccMaTpuBajn Takue yuenble u pusiocodnl Kak @. Hurme, M. Xaiigerrep,
B. Paiix.

Ha ceromusiiuunii IeHb TEPMUH <«IIPABOBON HUTMJIM3M» HE PErjIaMEeHTHPOBAH B OTEUYECTBEH-
HOM 3aKOHOJIATEIbCTBE, HE CMOTPs HA TO, YTO B IOPUIUYIECKON HAYKE U MPABOIPUMEHUTETHLHOIM
MPAKTHKE CHEIUATUCTAMU TPUMEHAETCA JIOCTATOIHO YACTO.

Hamnporus, mpaBoBo#l HUTMIM3M KaK IIPABOBOE SBJIEHHUE IUPOKO M3YYEH B MPABOBOM JIOK-

TpuHe. Teopuio MpaBoBOro HUTMJIN3MA PACCMATPUBAJIN TaKHe OTE€UYEeCTBEHHBIE ITPABOBEbI KaK
C.C. Anekcees, B.I. Toiitman, I1.II. Bapanos, M.I. Baiitun, H.1. Mary3os, A.B. MaJbko,
B.M. Ceipbix, B.A. Tymanos,
A.®. Yepnanner u jap. Tak, C.C. AjekceeB ormedas, 9TO « ...KOIJ[a IMPOUCXOIUT MaJICHUE
IpaBa B NPAKTHYECKUX Jle/laX U ODIIECTBEHHOM MHEHUU, €ro OeCCUsne Iepej] CIOXKHBIMU U
JKECTKUMU PEAJTUAMU YKU3HU, YIIAJ0K €ro MpecTuka, yrpary ObLIoil 0e3yC/IOBHOI Bepbl B HETO
Kak B yHUBepcaJbHOe U Ge30TKa3HO JeficTBYOIIee pelleHre conuaibubix mpobaem» [1]. B.A.
TyMmaHOB JeTepMUHUPYET IPABOBON HUTMJIM3M KaK MPECTYITHBIN YMBICE] U HEraTUBHOE OTHOIIIE-
HIE K TIPaBy BILIOTH JI0 TIOJIHOTO HEBEPHsl B €ro MOTeHIHaIbHble Bo3MoxkHocTH [5]. To MHeHuIo
I1.I1. BapaxoBa npaBoBoii HUTHJIN3M peJicTaBIIsier coboii Jedopmanuio (MCKazKeHre) TPaBOBO-
ro CO3HAHUS, MPE/INoJIaraiomieil mepBoHadaJbHbIN 3aIac IMPABOBLIX 3HAHUII, OCOZHAHHOE UTHO-
pupoBaHue TpeOOBaHUIl 3aKOHA, UCKJIIOYAIONIee ITPECTYIHBIA yMbICE/T

B coBpeMeHHBIX KOMIIJIEKCHBIX MCCJIEIOBAHIAX ITPABOBOI HUTMJIN3M OIIPE/IESIIOT KaK HEOTb-
eMJIEMBIHl 3JIEMEHT CyO'beKTHOIO MUPOOIILYINEHUs TPABOBON JIefiCTBUTEILHOCTH (IPABOIIO3HA~
HIS ), BKJIIOUAIONTHI
ocosHaHue (BHYTpEHHee, JTMYHOCTHO MOTHBUPOBAHHOE) JIMOO NpU3HAHWE (MHTYUTHBHOE JIHOO
OIBITHO TIOJITBEPKJICHHOE) HECOCTOSITETLHOCTH HJI€0I0T0-
00bEeKTUBHON IIEHHOCTH IIpaBa (ero HOPM, MHCTUTYTOB, OTpaCJIeI‘/’I) B IIPAKTUYECKOU perIaMeH-
TaIUU KOHKPETHBIX COIUAIBHBIX OTHOIIEeHui [6].

TemaTnka mTpaBoBOro HUTUJIN3Ma aKTyaJbHA B COBDEMEHHOM y4YE€HOM MUPE, IIO3TOMY €€ ac-
[EKThI U3yYalOTCA U B CMEXKHBIX OTPaC/IsiX 3HAHWM, HampuMep, B dusocodun mpasa [4] [3].

Ha ceropnsamumnii genb B IpaBOBOil JJOKTPUHE BBIIEISIOT CUCTEMY (DOPM MPOABJIEHUI TTpa-
BoBOTO Huruaum3ma. Hampumep, B umcie takoBbix K.FO. Ilponmna ormevaer: 1. Hecobsrome-
HUEe W HeWCIOoJTHeHe TPeOOBaHMT 3aKOHOB M MHBIX HOPMATHBHBIX aKTOB. 2. B 3aBUCHMOCTH OT
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cyObeKTa MPOSIBJICHUS BBIJIE/ISIETCS ITPABOBO HUTHIN3M (DUBUUECKUX JINIL, TTOPA3IC/ISTIONIIi-
cd Ha OOBIJIEHHBIN, HAYYHBIH U TOCYIapCTBEHHBIN; MTPABOBOM HUTHIN3M IOPUINYECKUX JIUI U
[PABOBOI HUTWIU3M ITYOJIMYHO-TIPABOBBIX 00pa30BaHuii. 3. B 3aBUCHMOCTHU OT ITPABOBOT'O BO3-
JENCTBUA: TMO3UTUBHBIN MTPABOBOW HUTMJIN3M; HETaTUBHBIN, MOAPA3IC/IAIONINNACA Ha ITPaBOBON
HUTWJIN3M B (bOpMe IPOCTYIKOB, B (popMe IMPECTYILIEHU. OTHAKO, IIpeHedperast 3TUM, UJIET
Ha HapylieHue. 4. B 3aBUCUMOCTU OT OTPACJEBON NMPUHA JIEYKHOCTHA BBIJIETSIOTCS CJIEJTYIONTNE
dOpMBI TTPOSIBIEHUS IPABOBOIO HUTMJIM3MA: ITPABOHAPYIIEHUSI B yTOJIOBHO-TIPABOBOM, I'park-
JIAHCKO-TIPaBOBO, aJIMIHUCTPATUBHO-IIPABOBOI cepax U T.JI. 5. B 3aBUCUMOCTH OT IPaBOBOIt
[O3UIIMH: TACCUBHBIN, IOIPAHUYHBIN M aKTUBHBINA IIpaBoBoil Hurmim3M. IlaccuBHBIN 1 aKTUB-
HBII IIPABOBOM HUTWIN3M SIBJISIIOTCS KpaHuME ero ¢popmamu. IlaccuBHbIN TpaBOBO HUTMIN3M
HPOSABJISIETCST TOJBKO B OTPUIIAHUU [IEHHOCTH TIPABa, €r0 MHCTUTYTOB, OTJAEJbHBIX HOPM [7].

Anam3 TeopeTudecKnx IMOJIX0/I0B K MOHUMAHWIO KATETOPUN «IIPABOBOM HUTHIN3M», (hopM
IPOSABJICHNI TIPABOBOI'0 HATMJIN3MA, CBAJAETEIbCTBYET O TOM, 9YTO B IIPABOBON JOKTPUHE HE BBI-
paboTaH eINHBII TTOAXO0/T K ee onpesesennio. CanraeM, ITO MPaBOBOM HUTUIN3M KaK ITPABOBOE
sIBJICHUE SABJISIETCS KOMILIEKCHBIM U YIUTBIBaET B cebe psiJi KaK ICUXOJOTHIECKUX, COTUATbHBIX
TaK ¥ IIPaBOBBIX (dakTopoB. T.e. JaHHAs KaTeropus sBJISETCA IIPaBOBOIl, OJIHAKO, CHHTE3UPYET
B cebe U P JIEMEHTOB U3 CMEKHO-OTPACIEBBIX 3HAHUIA.

B cBoux mcciieioBaHuAX IPU JIETEPMUHIPOBAHIY KATETOPUU «ITPABOBON HUTUIM3M» yICHBIE
BKJIIOYAIOT B €r0 CYIIHOCTh KaK MPUCYIINE €My 3JIEMEHTBI, TAK U HETaTUBHBIE COIMAJIbHBIE U
MIpaBoOBbIe TOC/EeACTBAA. Ha Hamm B3I, ce/yeT OTInYaTh MPAaBOBON HUTHUJIM3M OT HUTUJIH-
CTUIECKHUX POSIBJICHUN M PasrpaHUIMBATDL UX MEXKJIy cOOON Kak NpUIUHYy U ciejncTBre. Tak,
UTHOPUPOBAHNE YYaCTUsl IPAarKJIAHUHA B MOJUTHIECKUX BBIOOPAX B TOCYJAPCTBE MOXKET ObITh
cnepcreueM Hurmamama. OjHaKo, 60JIee AKTUBHBIM €r0 MPOsIBJIEHUEM MOYKET OBbIThH HMPUHSITHE
y4acTUs B MOJTUTUIECKUX BHIOOPAX M OCO3HAHHOE He IPUHATHE JIFOO0I0 KaHIM1aTa B ITPUBOIU-
MBIX Ha I'OCY/IapCTBEHHOM YPOBHE MOJUTUIECKUX BBIOOpAX Ha CHCTEMATHYECKON OCHOBE. DTO
o0ycJ/IaBIMBaEeT BbIJIEJIEHHE B IIPABOBOI JIOKTPHUHE JIBYX B3aMMOCBI3AHHBIX, HO CAMOCTOSITE/Ihb-
HBIX TEPMUHOB.

AHnamm3 npaBoBOit JIOKTPUHBI TIOKA3BIBAET, UYTO 3a9aCTYI0 UCCJIEIOBATEN B TIOHITHE «IIPABO-
BOIT HUTWMJIN3M» BKJIOYAIOT, IPEUMYIIECCTBEHHO, IPABO U €r0 3JIEMEHTHI, & TOYHee, UX He IIPUHI-
THe WHIUBULYYMOM UJIN TPYIIOi TakoBbiX. OHAKO, TPEICTABISETCs, YTO PABO IPeICTaBIIAeT
cODOI «IPOJIYKT» JedTeNbHOCTH rocyaapcTBa. CiieoBaTe/IbHO, UCKIIIOYAIONIHH B KaKoil Jnho
JacTu JIMOO He IMPUHUMAIOIINI 3JIeMeHT IIpaBa, WU IPaBO KaK TaKOBOE, MCK/IYaeT g ceds
B KakOil b0 9acTH M TOCYIAPCTBO B ONPEIETIEHHBIX €ro MPOsiBICHUsX (IOCYIapCTBEHHBIE 1
HOJINTHYECKIe HHCTUTYTHI, 3JIEMEHThI TOCYJaPCTBEHHOIO U COIMAJIBLHOTO CTPOs U T.J.). Takmm
00pa3oM, IMpaBOBOl HUTMJIN3M BKJIIOYAET B ceOd U BOCIHPUATHUE TOCYIAPCTBA.

Wcexogist u3 n3/105KEHHOTO CIUTAEeM, UTO IIPaBOBOl HUTUIM3M IIPEJICTaBIAET OO0 KOMILIEKC-
HOE TIPABOBOE SIBJIEHIE, OXBATHIBAOIIEE COOOI HUTMIMCTHIECKUE TIPOSIBICHIST UHUBUIOB (/I
IPYIIIBI TAKOBBIX) B AKTUBHOI WJIM MACCUBHOI (popMax, 00yCIOBIEHHOE YaCThiO IIPABOBOTO CO-
3HAHU YeJ0BEeKa, BbIPAsKAOIIeecs: B He IPUHATUI UM IIPABa, ero 3JIEMEHTOB, U / WJIN Tocy1ap-
CTBa M €r0 UHCTUTYTOB.

Ha ceromusamumii 1eHb y4eHble BBIIETAIOT CUCTEMY METOI0B U CPEJICTB MPEIOTBpAaIlleHe 1
IIPEOJI0JIEHNS IIPOSIBJIEHIIT IPaBOBOro HUrMmIM3Ma B conmyMe. Tax, A.H. Spssukun B 4mciie Tako-
BBIX OTMEYAeT IOCy[apCTBEHHOE IIPpaBoOBbIe (3 deKTUBHASI TOCYIaPCTBEHHAS! TIOJIUTUKA, GOpbOa
C KODDYIIHe#d U MPEeCTYIHOCTHIO U T.J.), CONUAJIbHO-IIPABOBBIC (IIOBBIIIEHUE YPOBHSI YKU3HH
HaceJleHne, CHUYKeHne OeJTHOCTH U JIP), HPABCTBEHHO-ITPABOBBIE (TIOBBIIIEHIE TPABOBOTO BOCIIH-
TaHusl, IpaBoBas nponaranja u 1ap.). [Ipegcrasisiercs, aro «6opbba ¢ HENPU3HAHKEM 3aKOHA U
rocyJapcrBay B yMax IpelCTaBUTEJeld COIMyMa, a INIABHOE, B YaCTU €I'0 OCHOBHBIX IIPEJICTaBU-
TeJIell — rpaKaaH, JOJZKHa HAYNHATHCA C BhIABJICHUEM U HPU3HAHNEM CYIIECTBOBAHUA JIAHHON
pobJIEMBI TOCYIAPCTBOM Yepe3 MO3UTUBHOE TIpaBo. [Ipu 3ToM, Takme MOHATHUS JIOJIZKHBI COJIED-
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2KaTh T€ HOPMATUBHO-TIPABOBbLIE AKThI, HA OCHOBE KOTOPBIX ITPOEKTUPYIOTCHA U MPUHUMAIOTCH
BCe 0a30Bble HOPMATUBHO-IIPABOBBIE aKThHI TOCYIapPCTBA.

Ha cerogusamamit mens @enepanbubiii 3akon PO «O HOpMATUBHO-IIPABOBBIX aKTax» CyIIe-
ctByer B P® TOIbKO Ha ypoBHE 3aKOHOIPOEKTa. CUnTaeM JaHHOe 00CTOATEIHCTBO CYIECTBEH-
HBIM YIYIIEHUEM. JTO O0bsACHSETCS TeM, UTO TAKOH 3aKOH COJEPXKHUT PsiJi OCHOBHBIX MPABIUII,
MPUHITUIIOB U TPEOOBAHMIT, KOTOPbIE MPEIbABISIOTCS B TOCYIAPCTBE K HOPMATUBHO-IIPABOBBIM
aktam. CJieloBaTesIbHO, IPUHATHE TAKOTO 3aKOHA KpaiiHe HeoOX0/IUMO.

Ykazanubrit Boiiie Pejiepasbibiii 3akon PO B cirydae mpuHaTHS 00s13aTEIbHO JIOJIZKEH CO-
JlepyKaTh OTAEIHHYIO HOPMY, OIIPeIeIAONTYI0 MOHATUHHBIN annapaT, BKJIoYas KATerOPUIO «IIpa-
BOBOI HUTWJIM3M» B IPEJIJIOXKEHHON HAMU PEJIAKIINHA. DTO OPUIINATIHLHO 00paTHyio ObI BHUMAHNE
3aKOHOJATEJIs U ODINEeCTBA HA CYIIECTBOBAHUE TAKOTO IpaBoBoro swjenue. [lociennee, B cBoto
o4depe/ib, MOIVIO ObI OPHEHTUPOBATH YyIACTHUKOB 3aKOHOIIPOEKTHOI JIeSTEIbHOCTH Ha CYIIECTBO-
BaHUe TAKOI'O «HETaTUBHOIO YCJIOBHUSA» U Ha [PUHSITHA Ha 3aKOHOJATEIbHOM YPOBHeE (Ha COOT-
BETCTBYIOIIEH cTauu pa3paboTKU U MPUHATHS HOPMATHBHO-TIPABOBOIO aKTa) HEOOXOJUMBIX
Mep JIJIE €r0 YCTPaHEeHUS.

[lepciekTrBa TAJIBHENINX UCCTIETOBAHUN YyCMATPUBAETCS B U3YUYEHUN MPOSBJIEHUN ITPABO-
BOI'0 HUTWJIM3MA Ha OCBOOOXKJIEHHBIX TeppuTopuax Poccuiickoit Deeparuu.
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